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PCB 10 ,.., 7~ 
(Pe~it Appeal) 

PETITION FOR REVIEW 

RECEfiVED 
CLERK'S OFFICE 

MAR 2 9 2010 
STATE OF ILLINOIS 

Pollution Control BoareD 

Petitioner, CHICAGO COKE CO., INC., by its attorneys, SWANSON, MARTIN & 

BELL, LLP, hereby appeals from respondent the ILLINOIS ENVIRONMENTAL 

PROTECTION. AGENCY's ("Agency") decision determining that Chicago Coke Co., Inc.'s 

emission reduction credits are not available as emission offsets. This appeal is filed pursuant to . 

Section 40 of the Envirorunental Protection Act (the "Act"), 415 ILCS 5/40, and Parts 101 and 

105 of the Board's procedural rules (35 Ill. Admin. Code Parts 101 and I05). 

1. Chicago Coke Co., Inc., ("Chicago Coke") is an Illinois corporation. Chicago 

Coke operates a coke production facility located at 11400 South Burley Avenue, Chicago,· 

Illinois (the "Facility"), 

2. Chicago Coke's Facility is located within a non-attainment area. 

3. Chicago Coke sought to sell its emission reduction credits ("ERCs") to a buyer 

located in the same non·attainment area. 

4. Chicago Coke submitted three formal, written requests asking the Agency to 

recognize Chicago Coke's ERCs as emissions offsets under 35 Illinois Administrative Code 

203.303. See Chicago Coke Co., Inc. 's letter dated August 3, 2007, attached as Exhibit A; 
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Chicago Coke Co., Inc.'s letter dated July 18, 2008, attached as Exhibit B; and Chicago Coke 

Co., Inc.'s letter dated January 15, 20 10, attached as Exhibit C. 

5. In its final agency action, the Agency denied the us'e of Chicago Coke's ERCs as 
.~"" -

emission offsets. See, Final Agency Action dated February 22, 20 I 0, attached as Exhibit D. 

6. The Ag~ncy's basis for denial was never promulgated or adopted by this Board. 

7. Chicago Coke has filed a complaint in the Cook County Circuit Court,Chancery 

Division, for common law writ of certiorari and declaratory judgment. See Chicago Coke's 

Verified Complaint for Petition for Common Law Writ of Certiorari and Declaratory Judgment, 

attached as Exhibit E. 

8. Chicago Coke believes the Circuit Court of Cook County is the appropriate venue 

to decide this issue. However, out of an abundance of caution due to the 35-day permit appeal 

deadline, Chicago Coke has filed this petition for review pursuant to Section 40 of the Illinois 

Environmental Protection Act. 

9. Chicago Coke timely files this appeal within 35 days of service of the Agency's 

decision. 

10. Chicago Coke requests that proceedings be stayed until this issue is resolved in 

'the Cir.cuit Court. Chicago Coke has contemporaneously filed a 180 day waiver of decision 

deadline in this matter. 

WHEREFORE, Petitioner, CHICAGO COKE CO., INC., by its attorneys, SWANSON,. 

MARTIN & BELL, LLP, asks the Board to enter an Order overturning the Agency's denial of 

Chicago Coke's ERCs as emission offsets, and for such other relief as the Board deems 

appropriate. 
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Dated: March 29, 2010 

Michael!, Maher 
Elizabeth Harvey 
Erin E. Wright 
SWANSON, MARTIN & BELL, LLP 
330 North Wabash Avenue 
Suite 3300 
Chicago, Illinois 60611 
(312) 321-9100 

Respectfully submitted, 

CHICAGO COKE, CO., INC, 
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John J.Kim, Esq. 
Managing Attorney 
Air Regulatory Unit 

A T or 0 R N 1:: v 6 A T I A W 

KATHERINE D. HODGE 
E·mail: khodge@b.cWaw.com 

August 3,2007 

Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Post Office Box 19276, MaiJ Code #21 
Springfield, Illinois 62794-9276 

RE: Chicago Coke Co., Inc. 

Dear John: 

Emission Reduction Credits 
Our File No.: COKE:OO 1 

On July 11, 2007, representatives of Chicago Coke Co., Inc. ("Chicago Coke'') met with -
representatives of the TIHnoisEnvironmental Protection Agency (the "Meeting") regarding the 
potential for the sale of certain emissi on reduction credits (the "ERCs") as offsets to be used by a 

- ° piirchiiSei'oflliereiirproperty-of Chlcago toke-;--looatecCit fI40(fSoutii" :siideyAvenue; ancago, -
Illinois (the "Real Property"). The lllinois EP Aexpressed certain concerns with the transaction. 
In particular, the illinois EPA had concerns with respect to 35 TIL Admin. Code § 203.303. We 
have reviewed the Illinois EPA's areas of concern and related documents. Our findings are 
discussed below. 

I. BACKGROUND 

Chicago Coke purchased the Real Property in 2002. Chicago Coke acquired the existing 
Clean Air Act Permit Program ("CAAPP") pennit (permit #96030032) associated with the Real 
Property on July 14, 2003. All appropriate fees have been paid and CWcago Coke continues to 
hold the valid CAAPP penuit. Chicago Coke applied for a construction permit for a pad-up 
rebuild ofllie facility on May 3, 2004. Construction Permit No. 04010037 was issued to 
Chicago Coke on April 28, 2005 for a pad~up rebnild of the facility (the "Construction Pennit"). 
Following issuance of the pennit, Chicago Coke secured conditional financing and identified 
prospective purchasers of coke. The Construction Pemtit expired on October 28, 2006. Chicago 
Coke and Chicago Clean Energy, LLC ("CCE") began negotiations regarding a potential sale of 
the Real Property and certain emission reduction credits (''ERCs'') in mid~20D6, and are currently ~ 

;s 1150 ROI..AND AVENUE j POST OFFICE BOX 5776 J. SPRINGFIEL.D, ILL.INOIS 62705-5776 
TEL.EPHONE 2! 7-l523·4900 .. FACSIMILE' 217.5~3'494S 

:c 
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in the process oftransfeIring the-Real-Property-from- Ghicago-Coke to- GGE. ABYOU -are aware, 
CCE intends to construct a coal gasification plant on the Real Property. In addition to the Real 
Property, Chicago Coke and CCE'wisbto transfer ERCs from Chicago Coke to COE for use as 
offsets by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CCE will 
purchase 55.9 tons ofVOM ERCs, 1067 tons of NO x ERCs, and 156.9 tons ofPMlO ERCs (to 
offset emissions ofPM IO and as a surrogate for PM2•3) as referenced in Attachment 3 of the 
Construction Permit (the "Attachment''). It iB our understanding that the Illinois EPA has made a 
detennination with regard to the accuracy of the emission totals listed in the Attachment and will 
not revisit these emission totals .. 

II. SECTION 203.303 

The Illinois EPA's concern with the use of PM ERCs from shutdown sources as offsets 
under the State's New Source Review ("NSR") regulations, pursuant to the recent PM2.5 
nonattainment designation, is based on Section 203.303(b )(3) whlch states that offsets; 

3) Must, in the case of a Pl!St shutdown of a source or permanent curtailment 
QfproduQtlon or operating hours, have occurred since April24, 1979, or 
the date the area is designated a nonattainment area for pollutant. 
whichever is more recent, and, until the United States Environmental 
Protection Agenoy (USBP A) has approved the attainment demonstration 
and state trading or marketing rules for relevant poUutant, the proposed 
new or modified source must be a replacement for the shutdown or 
cUrtailment; ... . .. . .... .... 

35 lli. Admin. Code § 203.303. (Emphasis added.) 

Section 203.303 includes two separate issues: 1) the timing of any past shutdown; and, 
2) whether such shutdown credits may only be used as a replacement source for the shutdown. 
We address these issues separately below. 

A. Timing of the Shutdown 

As stated above, Section 203.303 provides that "in the easy ofa past shutdown ofa 
~ or permanent curtailment cifproduction or operating hours, have occurred since 
Aprl124, 1979, or the date the area is designated a nonattainment area for the pollutant. 
whichever is more recent, .. ~" Id. In the matter at hand, Chicago Coke cle~ly did not "shut 
down" before Aprl124, 1979, Therefore, the question is whether Chicago Coke "shut down" 
before April 5, 2005, the date that the PM2.S nonattainment designation became effective. See 70 
FR 19844. 

Electronic Filing - Received, Clerk's Office, 08/17/2012



John J. Kim, Esq. 
August3,2DD7 
Page 3 

The shutdown-of a-source -is-not-clefined-in-theDlinois 'Environmental-Protection Act- (the 
"Act"), the associated lllinois environmental regulations, or in federal regulations~garding new 
source review. Therefore, it is not completely clear when, or if, Chicago Coke has "shut down." 
Chicago Coke holds an active CAAPP Permit. Chicago Coke's CAAPP fees are up to date, and 
Chicago Coke timely appliedfor a renewal of the permit. The pemtit allows the operation of 
coke ovens, a by-products plant, a boiler, and coal/coke handling operations. The coke ovens, 
by-products plant, andboiIer have not operated since early 2002. 

However, it is clear that Chicago COkedia not "shut down" in -2002. Again,. Chicago 
Coke applied for, and obtained, the Construction Pemtit for a pad-up rebuild of the facility. 
During the hearing regarding the issuance of the Construction Pennit, the TIlinois EPA stated 
U[t]his facility is not considered a new major source because the source was not permanently shut 
down." Chicago Coke Construction Perrriit Hearing Transcript at p8. See also -Responsiveness' 
Summary· for Public Questions and Comments on the Construction Permit Application from 
Chicago Coke ComDBllY at p24 ("This source is not considered a new maj or source because the 
source was not permanently shut down.") Id. at 31-32. The illinois EPA issued the Construction 
Pennit on April 28, 2005. . 

The l1linois EPA could not have issued the Construction Permit for a pad-up rebuild at 
Chicago Coke if Chicago Coke had been "shut down" as of the issuance date of the Construction 
Permit. The illinois EPA would necessarily have considered Chicago Coke to be II new source 
and to have permitted it accordi.tJ,gly. Therefore. for purposes ofNSRlPSD, the illinois BPA is 
on record that Chjc1Jgo C~~did,nQt "s~!:1td,ov.rn'~.pr10r to .t\priI28,~005.1 Since any p()tential 
shutdown of Chicago Coke occurred after the date that the area including Chicago Coke was 

_______ . _.designated .. to_be_a.nonattainment_areaJor.P.M2.~,_anQ..for.ev.ery.pol1utanLotconcem,.Jhe.firsL _____ ._._ 
factor in Section 203.303 is clearly satisfied. 

B. Replacement Source 

Section 203.303 also provides that ''until the United States Environmental Protection 
Agency ("US EPA") has approved the attainment demonstration and state trading or marketing 
rules for the relevant pollutant, the propQsed new Qr modified source must be Ii!: replacement for 
the shutdown or curtailment." 3S TIl. Admin. Code § 203.303. USEPA has not approved a PMz.s 
demonstration for illinois. However, the area surrounding and including Chicago Coke (the 
"Lake Calumet Area") was designated as a nonattainment area for PMIO in 1990. See 
Maintenance Plan for Particulate Matter less than IO Microns (PM! 0) for the Lake Calumet 
Moderate Nonattainment Area in Cook County, illinois (Draft)) Dlinois EPA, June 25, 20D5, at 
p3 and 5. "[U~]EPA fully approved the Lake Calumet PM~ 1 0 nonattainment area SIP on 
July 14, 1999 (64 FR 37847). With this approval, TIlinois had fulfilled all Clean Air Act 

I It must be noted thllt the Conslniction Permit and II subsequent amendment did not expiro until October 28, 2006, 
and it is likely that Chicago Coke did not, or will not, "shut down" for the purposes ofNSRlPSD until sometime 
following that date. 
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requirements for-Part-D-plans-for-the-Lake-CalumetmoderatePM-lO-nonattainment-area,,,2 
70 FR 55545, 55547. The Lake Calumet Area was redesignated as attainment forPMlO effective 
November 21,2005. See 70 FR 55545. In discussing the redesignation and its effects on 
NSRlPSD, the USEPA stated as follows: 

The requirements of the Part D~-New Source Review (NSR) permit program will 
be replaced by the Part C-Prevention of Significant Deterioration (PSD) program 
for major new sources of PM. I 0 once the area has been redesignated. Because the 
PSD program was delegated to_the State ofTIlinois on-February 28, 1980,-and 
amended on November 17, 1981, it will become fully effective immediately upon 
redesignation. However, because this area is included within the Chicago PM[2.S] 
nonattainment area. the reguimments oftbePart D NSR permit program wjlJ also 
continuo to apply to new or modified sources of particulate matter. with the 
exception that PM[2.5J will now be the indicator for particulate matter rather than 
PM-lO. -

70 FR 55545, 55547. (Emphasis added.) 

In addition, the:USBPA generally allows States to use an existing PMlO rnajorNSR 
pennitting program as an interim measure until a PM2,s program can bo implemented. The 
USEPA recently reiterated its position on this issue and stated: 

Our current guidance pennits States to implement a PM[IO] nonattainment 
major NSR program as a surrogate to address the requirements of 

....... _I!()!l~ttajnm~.Iltm!ljQr_NSKfQ,t:fueJ)M[~,21NM.QS.~.t\.~s.tat~)sur.t:Qga!e ____ _ 
major NSR program in PM(2.5] nonattainment areas may consist of either the 
implementation ofllie State's SIP-approved nonattairunent major NSR 
program for PM(lO] or implementation of Ii major NSR program for PM[1 0] 
under the authority in 40 CFR Part 51, Appendix S. Appendix S generally 
applies where a State lacks a nonattainment major NSR program- covering a 
particular pollutant. 

70 FR 65984, 66045. 

Illinois has a SlP"approved nonattaimnent major NSR program for PMIQ for the Lake 
Calumet Area and the authority to llse the PMlO program for PMz.s permitting at this time . 
. Pursuant to the redesignation of the Lake Calumet Area to attainment, the USEPA mandated that 
. requirements of the Part D NSR permit program would continue to apply to new or modified 

1 Alao, see generally, 35 Ill. Admin. Code Part 203 (providing gencral requircmcnlll for now sourccs and providing 
specifically.that, "[iJn any nonattairunent area, no person shall causo or allow tho construction of a new major 
stationary source or major modification that is major for the pollutant for·which the arca is designafed a 
nonattainment area, oxcept as jn compliance with thls Part for that pol1ut1Ult. ") 35 Ill. Admin. Code 203.201. 

Electronic Filing - Received, Clerk's Office, 08/17/2012



John J. Kim, Esq. 
August 3, 2007 
Page 5··· 

sources ofPMz.5. -Therefore;-NSRperntitBfor-PM2s-in-lllinois-will-be-legallY'issued-pursuant to 
federal directive and guidance under illinois' approved attainment demonstration far PM/O. 
Since any pennit related to the matter athand will be issued under an approved attainment 
demonstration, the~replacement r~uirement of Section 203.303 is not applicable here. 

C. Additional Information RegardtngReplncement Sources 

Section 203.303became effective on April 30, 1993, imdwas "submitted to USEPA on 
June 21, T993" for corisideratioriIorinclilSiOlfin the-State Iriiplernentation-Plan. 59 FR 48839, 
48840. The USBPA accepted the language as consistent with the federal rule. 

One month later, on July 21, 1993, USEPA issued a guidance docwnent (July 21, 1993, 
Memorandum from John S. Seitz, Direotor, Office of Air Quality Planning and Standards (MD-
10) regarding Use of Shutdown Credits for Offsets ("Seitz Memo"»), wherein USEPA changed 
its position with regard to the use ofERCsfrom shutdowns. Prior to the Seitz Memo, USEPA 
maintained that 40 CFR § 51.l65(a)(3)(ii)(C)(2) required that "where a. State lacks an approved.; 
attainment demonstration, emissions reductions from shutdowns or curtailments cannot bo used 
as new source offsets unless the shutdown or curtailment occurs on or after the date a new source 
pennit application is :filed." Seitz Memo at 1. However, "s concern raised is that because the 
Clean Air Act Amendments of 1990 ("1990 Amendments") have created new schedUles for 
submitting attainment demonstrations, the existing NSR rules restricting the use of so-called 
"prior shutdown credits" may be read as unnecessarily hindering a State's ability to establish a 
viagle offsetb~gprogrmnforseveratyeli.l"8." Idat L U~BPA eventually congluded that, 
since attaiDinenfoenioDstiaticins were not even due lifthe time~"Statesslioti1dbtdi6JetoI6Iiow, 

___ .. _ ..... _ during_the_ interim.period.b.etween.the.present.and _theJ:late_when.EPAactUo_appro.v.:e_~.:!-oL .... _ ._... _. 
disapprove an attainment demonstration that is due, the shutdown requirements applicable to 
areas with attainment demonstrations." ld. at 1. The Guidance also allows States to "interpret 
their own regulations. , . in accordance with this policy." Seitz Memo at 2. 

Thereafter, USEPA proposed major refonn to the NSR rules in 1996. See 61 FR 38249. 
While the specific rule in question here has not been finalized, it ill clear that USBPA stands 
behind the positions taken in the Seitz Memo. In the proposed NSR refonn. USEPA discussed 
the Guidance by stating that l'the EPA took the· position that such credits may be used as offsets 
until the EPA acts to approve or disapprove an attainment demonstration that is due." 61 FR 
38249, 38313 (July 23, 1996). USEP A also stated that "EPA is proposing to adopt the policies 
reflected in the July 21, 1993 policy statement as regulatory changes. The EPA continues to 
adhere to itB view in the July 31, 1993 policy statement that the 1990 Amendments' provisions 
for ozone nonBttrunment areas justify use of prior shutdown and curtailment credits as offliets in 
the interim period before the EPA approves or disapproves any required attainment 
demonstration. The EPA believes that the safeguards ill the new requirements of the 1990 
Amendments provide adequate assurance of progress toward attainment so that restrictions on 
the use of prior shutdown or curtailment credits is not necessary," ld. Among the reasons stated 
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for making the: cbange·to the shutdownERC policy were·that HEPA-believes the· interim period 
prior to· approval or disapproval of attainment demonstrations for ozone nonattainment areas wiU 
continue after the promulgation of this ,final rule"·and·l<areas may be designated lIS new ozone 
non attainment areas in the future that wi11 have future attainment dates, and if designated 
moderate or above wi11 have future dates for submission of an attainment demonstration. Id. at 
38312. 

In summary. Illinois' rule requires that omy replacement sources can use shutdown 
creditsbefore'USEPA bas'approved the appropriate attainment dcmonstration.USBPA has not 
approved,an.lllinois PM2;S or'B-hr. ozone attainment demonstration. However, standing USEPA 
gtlidance and federal register preamble discussion regarding.this issue indicate that the rules 
applicable in areas having existing USBPA approved attainment demonstrations should apply 
until USBPA approves or disapproves any newly required attainment demonstration. Notably, 
areas. with· existing. USEPA approved attainment demonstrations are not required to restrict the 
use of shutdown credits to replacement sources. Further, states are aJlowed to interpret their own 
rules in accordance with,the guidance. Under the Guidance, lllinois may interpret its rule, in the 
interim before USEPA hIlS liPProved its attainment demonstration,· to read as if such a 
demonstration has beenapprqved. We understand that the Illinois EPA has in the past 
interpreted. its rules, in matters such as this, in a manner that did not restrict the usc of shutdown 
credits to replacement sources. Therefore, shutdown ERCs may be used by any appropriate 
source, not merely by replacement SOUl'ces. 

TIl. 5-YEAR EXPIRATION PERIOD FQRERCs 

..... . .. As you. are. aware,. the_Act.and.related, illinois, regulations . do. not. specifica11y mandate. thac. 
ERCs may only be generated from shutdowns that occurred within the past five years. However, 
it has been indicated tbllt the l11inois BPA has such a policy. In the matter at hand, for pmposes 
ofNSRJPSD, Chicago Coke could not have been shut down before April 25; 2005, the date that 
Construction Permit was issued. Therefore, the earliest that any 5-year expiration period could 
end would be April 28, 2010.3 

A brief review of the expiration period for other states indicates that established ERCs are 
good for 10 years in Pennsylvania, New Jersey, and Massachusetts; 7 years in Colorado; 5 years 
in Texas, Michigan, and Washington; and, do not expire in Georgia. Each of these states baa 
either a trading or an official bankinglERC recognition program. 

There appears to be one federal guidance document that has addressed the expiration 
issue directly. That guidance document states: 

11. Is there ij time frame for offset expiration? 

J However, it is likely that Chicago Coke could not be cOOllidered to be "sbut down" during the period that it held 
the validly issued Construction Ponnit: 
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In general, offsets can continue to exist all long as they are accounted for in 
each subsequent emissions inventory. They oxpireiftbey are usod, or relied 
upon, in iSSlling a pennit for a m~jor stationary source or major modification 
in a nonattairunent area, or are used in a demonstration of reasonable further 
progress. 

The State may include an expiration date in its SIP to ensure effective 
management of the offsets. ·For example,·TACB's proposed banldngnile 
would require each individually banked offset to expire 5 years after the date 
the reduction occurs, if it is not used. The rule also provides that a particular 
banked reduction will depreciate by 3% each year that it remains in theibank. 
EPA is supportive of the approach Texas has taken in its proposed banking 
rule to limit the lifetime of the offsets and to allow for an annual depreciation. 

Stanley Meiburg, Director, Air, Pesticides and Toxies Division (6T), Interim Guidance 
on New Source Review CNSR) Questions Raised in Letters Dated September 9 and 24, 
1992. November 19, 1992. 

Therefore, there is apparently rio absolute time limit or specific expiration period for 
generating or using ERCs. Further, since TIlinois does not include any timeframe in its SW. it 
.need not use five years, or any other time limitation when determining whether an ERe 
generated from a shutdown may expire. However, even if the TIlinois EPA sbould determine that 
a 5~year expiration period niust'boadheredto, llic'ERCs at issue here were not generated from a 

. shutdown that occurred.more.thanfive_yearugo. ______ .... ______ ... _ ....... __ . ______ .. _____ .. ___ .. ______ .. __ ... _ ... ___ ,,_ .. _ .... _ 

IV. USE OF CHICAGO COKE'S E:MISSIONS IN AN ATT AlNMENI PLAN OR.FOR 
m 
There does not appear to he any federal guidance regarding the use of properly permitted . 

emissions :from a source that is not currently operating for the purposes of an attainment plan or 
for reasonable further progress. However, there is guidance regarding shutdowns that may· 
properly be used during the redesignation of an area to attainment. While we recognize that such 
guidance is not directly on point, the goal of any attainment plan or any demonstration of 
reasonable further progress is to ensure that a specific geographic area is moving toward an 
eventual redesignation of such area to attainment. In fact, the "term 'reasonable further progress' 
means such annual incremental reductions in emissions of the relevant air pollutant all are 
required by this part or may reasonably be required by the Administrator for the purpose of 
ensuring attainment of the applicabJe national ambient air quality standard by the applicable 
date." 42 USCS § 7501. (Emphasis added.) 

i 

I 

Electronic Filing - Received, Clerk's Office, 08/17/2012



John J. Kim, Esq. 
A\lgu.~! 3, 2_007 
PageS 

-Redesignation is achieved as a re§ponse to a request forredesignation. -Permanent and 
enforceabl e eniissi ons reductions' from' shutdown sources may be incluC:lod in such a 
redesignation request. However, "[eJmission reductions from source shutdowns can be 
considered permanent and ~forceable to the extent 'that those shutdowns have been reflected in 
the SIP and all applicable permits have been modified accordingly." 67 FR 36124,36129-
36130. 

Further, a SIP must include "enforceable emission limitations and other control measures, 
means,or techniques ..... 4:2 uses §74ro~· IDtlle-matter afrumd~'ariyemission reductions that 
the TIlinois EPA believes may have occurred at Chicago Coke are not permanent or enforceable. 
Chicago Coke maintains its CAAPP permit. Chi~goCoke could operate its plant,particularly 
its boiler, at any time. Therefore, any reductions that the illinois EPA may claim for a shutdown 
of any source that still holds an active permit would not be applicable toward redesignation of a 
nonattainment area. 

V. 2005 INVENTORY 

The 2005 emissions inventory indicates that Cbicago Coke had minimal emissions of 
YOM and a few tons of emissions ofPMlPM10/PM2.51 but no other emissions. All discussed at 
the Meeting, it is our understanding that the 2005 inventory reflects "actual" emissions from the 
year 2005. A recent federal guidance document indicates that ERCs may be generated by a 
source when the underlyi1}g emissions, are no longer in the state emissions inventory. In the 
J!l~r.a,4!k~s~dQX.~~,,8\!i~ge.,!!-,f~9W!Y "~~~LgR'?qL~.~it .. ~~f.9!~,a.9~~:tl}mS~.~as 
implemented. The source requested credit for the full amount of the actual emissions from the 

"'''" .. ,--.,-.-".---,~,-unitrather-than.the.am.ount-of.emi8sions"that-would-ha:v.e-occurred,if.the.unit-had,shutdown.after.. .,' ,. __ ... 
the implementation of the NESHAP. Stephen Rothblatt of Region V stated "Sonoco Flexible 
Packaging (Sonoca) shutdown its Tower 7 coating line in 2005, resulting in an estimated 
emission reduction of 50710n8 per year ofvolatile organic compowids (primarilyTolucne). It is 
our understanding that the Tower 7 coating line has been pennanently shut down and removed 
from the emissions inventory as a source of emissions at the Sonoco facility. '0 Letter from 
Stephen Rothblatt, Director, Air and Radiation Division, to Mr. Paul Dub~etzky, Assistant 
CominiBsioner, Office of Air Quality, Indiana Department ofEnvironmenml Management, 
February 14,2006. 

There, even though the unit had been removed from the emissions inventory, 
Mr. Rothblatt stated, "we find that all of the actual emission reductions should he available and 
creditable because the reductions resulting from tile shutdown of the Tower 7 coating line were 
not 'required by the Act'." Id. Therefore, even though the 2005 illinois inventory does not 
include emissions for many of Chicago Coke's emission units, the lack of emissions in the 
inventory should not be an impediment to Chicago Coke's ability to generate ERCs. . 
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VI.-GONCLUSION 

The Illinois EPA has recognizcd that Chicago Coke had not shut down as of 
April 2B, 200S. Since Chicago Coke did not shut down before the Chicago Area was deaignated 
as a nonattainment area for any pollutant, the first clause of Section 203.303 is inapplicable. The 
second clause of Section 203.303 is also inapplicable because the USEPAhas approved the 
attainment demonstration under which pennitting in the mattcr at hand will be accomplished. 
Further. Seotion 203.303.was promulgated to comply with federal. intentions which have since 
been altered-by federal guidance and-by rule; -Chicago Coke has an active-CAAPP'pennit The 
Illinois EPA continues to bill Chicago Coke for Title V fees and Chicago Coke continues to pay 
such fees. Any use oithe emissions of Chicago Coke for an attainment demonstration or for 
RFP would not'be permanent or enforceable so long as Chicago Coke maintains its CAAPP 
pennit. For these reasons, and for the reasons discussed herein. Chicago Coke respectfully 
requests that tbeIlIinois EPA acknowledge its ability to create ERCs based on the potential 
shutdown of its facility. As you are aware. this matter involves several transactions. A timely 
response would be greatly appreoiated. 

Katherine D. Hodge 

KDH:GWN:bad 

COKB-OOJ\Corr\John J. Kim Ltr· Offsetll July 2001 
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ATTORNEYS AT LAW 

KATHERINE D. HODGE 
. E·MaiI: khoage@hdzlaw.com 

VIA ELECTRONIC MAIL 
(Original via U,S. Mail) 

John J, Kim, Esq. 
Managing Attorney 
Air Regulatory Unit . 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Post Office Box 19276, Mail Code #21 
Springfield, Illinois 62784-9276 

July 18,2008 

RE: Emissions. Reduction Credits 
Chicago Coke Co" Inc 
FacilityI.D. No. 031600 AMC 
Our,FileJSo. -COKE:DOl 

This letter is to follow up on our prior discussions regarding the above-referenced matter, 
Byway of background, in mid-2006, Chicago Coke Co., Inc. ("Chicago Coke") began 
negotiations with Chicago Clean Energy, LLC ("CCE") regarding the transfer of emission 
reduction credits ("ERes") to be used as emissions offsets fot a project under development by 
CCE. CCE intends to construct a coal gasification plant to be located at 11400 South BUlley 
A venue, Chicago, Illinois, the site of the Chicago Coke facility, Chicago Coke and CCE entered 
into a Letter ofIntent wherein CCE, will purchase 55.9 tons ofVOM ERCs, 1067 tons of NO x 
ERCs, and 156.9 tons of PM 10 ERCs (to offset emissions ofPMlO and as a surrogate for PM2•S), 

all based upon the emissions baseline established by the Illinois Environmental Protection 
Agency ("illinois EP N') in the construction pennit issued to Chicago Coke for the pad-up 
rebuild of the coke battery on Apri128, 2005. 

As you may recall, we met with you and other Illinois'EPA representatives, as well as 
,CCE representatives, on June 1,2007 to discuss thecontempJatedCCE project. At that time, the 
Illinois EPA indicated that it would be willing to consider recogr:.ition of the Chicago Coke I
ERCs for use by CeE. Thereafter, in a meeting :between Chicago Coke and lllinois EPA (but not in 
CCE) on July 11,2007, the Ulinois EPA expressed certaln concerns with recognition of the ~ 

3150 ROLAND AVENUE .I. POST OFFICE BO?l 15776 • SPRINGFIEL.D, IL.LINOIS 1527015-15776 
TE:LEPHONE:217·S23·4900 .I. FACSIMILE 217-523·4948 ,AfqqVj 
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J olm J.. Kim, Esq. 
July 18, 2008 
Page 2 

ERCs. By letter dated August 3, 2007, we addressed al1 these concerns and asked that the 
Illinois EPA acknowJedgeits ability to recognize ERCs based on the potential shutdown oftbe 
Chicago Coke facility. (A copy of my August 3, 2007letteris attached.) As you know, 
subsequent to that meeting, you infonned us during a telephone conversation that, 
notwithstanding the infonnation provided in our letter of August 3, 2007, the Illinois EPA "is not 
inclined to recognize these emission reduction credits." 

Thereafter, at an impromptu meetiog held on January 17,2008, Bureau Chief Laure! 
Kroack stated that the Illinois EPA would not recognize the ERCs because uthe Agency has 
always had a policy that ERCs may only be generated from shutdowns that occurred within the 
past five years." In response, J reiterated the fact that the facility could not have been shut down 
before April 28, 2005, which was the date ofllie construction pennit for the pad-up rebuild of the 
coke battery, so there would be no violation of the so-called ''five-year policy." (See my 
August 3, 2007 letter for more details.) In addition, I expressed my concern regarding the 
'arbitrary nature ofthls determination since it was based, not on law or regulation, but upon a 
mistaken understanding regarding prior Illinois EPA ''policy.'' After some discussion, Ms. 
Kroack agreed that she would be willing to reconsider her detennination iri this matter if 
presented with information demonstrating that Illinois EPA has recognized ERCs from 
shutdowns in pennit(s) issued more than five years beyond the shutdown (that generated the 
credits). Julie Armitage and Chris Romaine also were present at the January 17,2008 meeting. 

As we have discussed, a review of permits issued by the Illinois EPA that contain 
requirements for "offsets,". and. of related documents obtained from Bureau of Air records, reveal 
that Illinois EPA has, in fact, recognized ERCs from shutdowns in permits issued more than five 

.... years' beyond· the-shutdowns;··Please·see-attached-to·this-Jetter'a table' that-provi des-a-list-of- .... 
permits issued by Illinois EPA that include requirements for emission offsets. Also shown on 
this table is infonnation concerning the bases for the offsets and the dates of shutdowns (where 
that information is available). In particular, you will see that Illinois EPA has recognized ·ERes 
from a shutdown at Viskase's Bedford Park facility that occurred in September, 1998 in several 
permits, all of which were issued more than five years beyond September, 1998, i.e., August 24, 
2005 (Air Products), August 24, 2005 (E){xonMobH), and August 4, 2004 (SCA Tissue North 
America). In addition, you will see that nlinoisEPA recognized ERCs from a shutdown at Sara 
Lee's Aurora facility (formerly owned and operated by Metz Baking Company), that occurred in' 
1996; this recognition was made in a permit issued to ExxonMobil on August 19,2003. 

These permits demonstrate that the Illinois EPA does not have a policy that ERCs may 
only be generated from shutdowns that occurred within the past five years. Moreover, these 
permits demonstrate that the Illinois EPA's initial detennination to deny recognition of the 
Chicago Coke ERCs is arbitrary, capricious, and without authority. Thus, in accordance with 
Ms. Kroack's commitment in our January 17,2008 meeting, I understand that the Illinois EPA 
will be reconsidering this determination. As you may know, CeE intends to submit its 
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John J. Kim, Esq. 
July 18,2008 
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application for a construction pennit for its coal gasifioation plant in the very future. So, your 
timely response would be greatly appreciated. Please feel free to contact me with any questions. 

KDH:ljl 
attachments 

ffi~ 
Katherine p. Hodge 

pc: Mr. Simon Beemsterboer (via U.S. Mail; w/attacbments) 
Mr. Alan Beensterboer (via U.S. Mail; w/attachments) 

COKE:OOJlCorr/John J. Kim Ltr2 - ERCs 
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KATHERINED.HODGE 
E-mail: khOdge@hddattorners.com 

January 15.2010 

VIA ELECTRONIC MAIL 
(Original via U.S. Mail) 

John J. Kim, Esq. 
Chief Legal Counsel 
Illinois Environmental Protection Agency 
1021 North Orand Avenue East 
Post Office Box 19276, Mail Code #21 
Springfield. Illinois 62784-9276 

RE: 

'Dear John: 

Emissions Reduction Credits 
Chicago Coke Co., Inc 
'FacilityID.'No'031600 AMC 
c::>ur FiJe No. - CqKEjOOl 

This letter is to follow up on our discussions regarding the above-referenced matter. As 
you know. on behalf of Chicago Coke Co .. Inc. C'Chic~go Coke'~). I have made repeated requests 
to the Illinois Envirorunental Protection Agency ("Illinois EPA") for recognition that certain 
Emission Reduction Credits ("ERCs") held by Chicago Coke are avaiJable for use as emission 
offsets for the pennitting of major new sources andlor major modifications in the Chicago area. 
My prior correspondence to you in this matter is attached and incorporated herein by reference. 

The Illinois EPA has refused to recognize that the 'ERCs held by Chicago Coke are 
available for use as emission offsets. citing orally tQ various (and apparenUy changing) reasons~ 
none of which reasons are supported by law andlor regulation. Please see the attached letter, 
dated August 3, 2007, which addressed the initial concerns articulated by the Illinois EPA. and ,.---.... 
the attached letter, dated July 18, 2008, which addressed the Illinois EPA's apparent reason at 
this time, i.e .• its mistaken reliance upon the soMcalled "five-year policy." Moreovcr~ it is my 
understanding that representatives of the Illinois EPA have made representations, on multiple 
occB;Sions, to potential buyers of the ERCs held by Chicago Coke, that these ERCs are llQ1 

31!10 ROL..ANO AVENUE J. POST OFFICE !Sox 1577f!J j. SPRINCl"'lItL.D, 1L.L.INOls tl27()5..!577f!J 

TELEPHONE 217-523-4900 A FAcslMILE 217-523-4948 04 WWW.HODATTORNEYSI.COM 
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John J. Kim. Esq. 
January 15.2010 
Page 2 

availabJe for use as emission offsets. Finally, the fIlinois EPA bas not provided any written 
response to Chicago Coke in this matter. 

Based upon a1J of the above. by this Jetter, I am requesting that the Illinois EPA issue a 
final decision, in writing. responding to my request for recognition that certain ERes held by 
Chicago Coke are availabJe for usc as emission offsets for the permitting of major new sources 
and/or major modifications in the Chicago area. Since my initial request was,made nearly three 
years ago,J would appreciate promptactionbytbe I11inoisEPA to issue ,the requested final 
decision. Please feel free to contact me if you have MY questions. 

KDH:amb 
attachments 

Sl~ 
Katherine D. Hodge 

PC! Mr. Simon Beemsterboer (via U.S. Mail: w/attaclunents) 
Mr. Alan Beemsterboer (via U.S. Mail: w/attachments) 

COKE:OO lICorrl1ohn 1. Kim Ltr3 - ERCs 
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).II,"·,f:.I!\fIIl,p:.flf\( '·llh!'.III.J\\·'·~IJ..:.II"! .. I,,II,~II'i" II 1(l/1.lllH.igt •. JI I''' .. lil., II.", 1:1.1 h'l.!ll 

(217)782-5544 
(217) 782-9143 (TOO) 

February 22,2010 

Katherine D. Hodge 
Hodge Dwyer & Driver 
3 ISO Roland Avenue 
P.O. Box 5776 
Springfield, Illinois 62705 

PAl QUINN, (,11\ 111'-<' ,~. 

Re: Chicago Coke Co., Inc. 
Emission Reduction Credits 

Dear Katby: 

DOUGI A~ P .. )1'(111. r llt!11 It II': 

Thank you for your letter dated January 15,2010. You asked that the IllinOIS Environmental· 
Protection Agency ("Illinois EP AU) respond as to our final decision on whether certain Emission 
Reduction Credits ("ERCs") claimed by Chicago Coke Co., Inc. ("Chicago Coke"), are available 
for·use as emission offsets for the pennitling of major new sources and/or major modifications in 
the Chicago area. 

'Based on a discussion I had with Laurel Kroack, Bureau Chief for the Illinois EPA's Bureau of 
... I\lr, Tcan confimrfor you that the'IJlinois'EPA's'final decision on'this issue remains'the same as 

was previously conveyed to you. That is, the IJIinois EPA does not find that the ERCs claimed' 
are available as offsets, since it is our position that the Chicago Coke facility is permanently 
shutdown. Pursuant to applicable federal guidance. the ERCs are thus not available for use as 
you described. 

1 hope this makes clear the Illinois EPA's position on this issue. 1fnot, or if you have any further 
questions, please do not hesitate to contact me. Thank you. 

RodOOnI'~lm N.!-\.lm 51. ~''''k',"rl, Il hIla.\< (III SI QK7.71f>{] 
ElJIc>. 59l 5 5141 •• f'Rln. II hOlll'(6471Ii01l-J III 

Jurc .... ofUond 1'Hrio'7h20N lIn'w,oJ,ySI.",""""H bl"14.(}(l9)b'l!;~b) 
CollinMJIo'~OO9M.U 511''''', CI~ljllwill •• II. h2]H .(61111 341>-111C1 

EXHIBIT 

iQ 

0../·1 ......... 95 II W. Il .... '~n ~I. f)" PI,""~.II &0011. '111471 294-4000 
1'rcH1.t. S~" N. tJnI"'''''~ 51. ""I~"', II hlb U 'Il!l'll b9J·S4l>.l 
Ch~~']I]S S. fIn' 51. (h.m/l .. gn. It b11l1O.1217) ·27/!-515OO 

Morion· 2JO!! W. MolIn 51 .• 5ulII' III •• Mol""". It 61959. (b 16199.1·7200 
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INTBE OIRCUIT COURT OF COOK COUNTY, ILLINOIS 
OOUNWDEPARTM£NIr'clfANoERY llMSION .' , , 

-ChJC.IO·Coke'Co.,IDCot'7m-llUDoJJ·corpontloD, -) 

,Pla1DtHf, 

v. 

DOVGLES P. 'SCOTI"t Director oftb,;IIlInoJJ 
'EnvJroDmeatlIP~~AlIDW,'.and '!JiBE 
-JLLINOJS'BNVIROMENTAL~PRa11ECTlON 
AGENCY, ID Aimcy'C;f,6ae'Sate otDIlDoJi, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

, ) 
Dtftmdutl. " ) 

, No. 

, ,,' ' 'ygnmmcOMPLAINT FORPmTlQ!FOB " 
'COMMON UW'ftITQFQEBTIQlWlHwtDICLARATOBY;IlJDGMENT 

NOW COMES PJainti; ~CAOO COKE CO., INC. ("Chic:aJO Coke", an IJIinoil 
. '. . 

co:poratiollt by its ,attorneys. SWANSON, MARTIN &. BELL,' LLP, ~ :fOr itI Varified 

CompIaiDt fur Petition'ib~, Co~n ~w writ of Certiorari m:! Declaratory J'uds:rueDt apiDIt 
, ' 

, Defendants, DOUa~ P. SCO'IT. Direptor of the Illinois ~.~~ 

, Illinois, states Ii folJows: 

PAITIES 

1. P~ Chicago 'Coke Co., Inc., is an IlJiDois corporation. ChfcaBo. Coke 

operates itl principal place of business at 11400 South Burley Avcmuc, 'Chicego. DliDoil ("the 

Facility"). 

, 2. Defimdant, Illinois EDvironmcmaI Protection Apncy (Ulllinols EP An), ill an 

Ag~ of the State of-Illinois, created pursuant to Section 4 of the Illinois Environmental 

Protection Act. au 415 ILCS 514~ Defrmdant, DouJlas P. &lou, is the Director of the ~is 

EPA. EXHJSJT 

IE " 
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COUNTI-DECLARATORYlUDGMENI 

3. The Illinois Pollution Control Board adopted regulations for major sources of air 

pollution located in areas that do not meet national air st~ set by the Clean Air Act. Thcse 

areas aro known as "non-attainment areas!' See 42 U.S;c' § 7407(d)(1)(A)(i); see also 35 IlL 

AdmiIi. Code § 203.301, ei seq. Before any new or modifi~ major so~ 'bfpoUution can be 

constructed In a non-attainment area, the new or modified major source must obtain "emission 

offsets" for the amount of pollution it is expected to generate. 

4. Illinois regulations recognize that emission· offSets can be sold -between compames 

in non-attainment areas. See 35 Ill. Admin. Code § 203.303(8). 

5. Illinois EPA ~es and ~pproves emission offsets. 35 m Admin. Code §'§ 

203.302 and 203.303. 

6. Chioago Coke's'Pac,ility is located within a non-attainment area. 

7. Chicago Coke Sl:?ught to sen its emission reduction credits (~'~RCs.·') to It buyer 

located in the same non-attainment area. 

8, Chicago Coke's ERCa constitute a property right for purposes oftlrls action. 

'9. Chioago Coke submitted three fOrmal. writteIi. requeSts asking Illinois EPA to 

recognize Chicago CoJceis BRCs as eml3sions offsets under Illinois Administrative Codo § 

203.303. See Chicago Coke Co., Inc.'s letter dated August 3, 2007, attached as Exhibit A; 

Chicago Coke Co., Inc.'s letter dated J~ly18, 2008, attached as Exhibit B; tiM ChicagO Coke 

Co., Inc. 'slettcr dated Jan~ 15.2010, attached as Exhlbit C. 

10: In fespoIlSe, Illinois EPA invented A fictitious 'Tcgulationtt whioh it used as B 

basis to deny Chicago'Cobla ERCs. 

, 2 
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11. Under lllinois EPA 's ~~titious "regulation," a facility that is permanently shut 

down cannot use BRCs as emission offsets for new sources and/or major modifications, See 

Final Agency Action dated· February 22, 2010, attached hereto as Exlubit D. 

12, Contrary to Illinois EPA's application of the fictitious '1'egulationtf to Plaintiff; 

Illinois EPA has issued permits based on ERCs ftom at least five permanently shut doWn 

facilities. SetJ OffBct5 qbart, ~ as Bmbit E. 

13. IIIinDis EPA is, enfbrcing a fictitious regulat.ion against Chicago Cob. 

14, Illinois EPA's 'purported '''regulation'' was neVcl' promuJgated pursuant to the 

Illinois Ad~stra:tivt! Procedure Act. 5 lLCS 100/5-5 et seq. 

IS. An actual controversy exists between Plaintiff and the Defendants. Pursuant to 

Section 2·701 of the Illinois c.ode of Civil ProcedUJ.'e (735 ILCS 5/2-701), this Court is vested 

with the power and responsibility to make a binding declaration of rights regarding ?Jaintitrs 

ERCs as offSets, and to .award Plaintiff such other and further relief as it may deem just and 

equitable. 

WHEREFORE, for the above and furegoing reasoos, Plaintift; cHICAGO COKE CO., 

INC" moves this Court to enter an order declaring that Illinois EPA has exceeded its'statutory 

authority by attempting to enfurce a fictitious regulation that Was never promulgated pursuant to 
. -

the Administrative Procedure Act, 

COUNT I1- PETITION FOR COMMON LAW WRIt OF CERUOBARI 

1·15. Plaintiffre-alleges and incorporates herein by reference paragraphs 1-15 'ofCount 

I as paragraphs 1-15 of this, Count II. 

3 
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16. Plaintiff is unaware of any method of review or remedy for rIlinois EPA's 

denying plaintiff's ERe credits as offsets by applying a fictitious and unpromulgated ~gu1ation, 

exoept via issqance of a writ by this Court. 

WHEREFORE,' Plaintiff; CHICAOO COKE, INC., prays for issuance of a writ of 

certiorari directed ~ Defendants to certifY and to produce in this Court the record of Illinois 
. . 

. EPA's dctc:rnlination that the Chicago Coko Facility is pennanent1y shut down, and tbat Chicago 

Coke's BRCi cannot be utilized as emission o~ and that upon review thereot; Illinois SPA'8 

determination bo vacated,annuUed, and reversed. 

tQJJNT m - DECLARATORI ,JUDGMWJ'HAT n,l/mom EPA 
SM' EXCEEDED m'STATVTQRX AUTBOBJTY 

1·16. Plaintiff re-allegcs and incorporates herein by re1Crcnce :paragraphs 1·16 of 

. Counts r and II as paragraphs 1·16 of this Count Ill. 

17. The minois Administrative Procedure Act provides that when a party has an 

administrative rule lnvalidated by a co.urt for any reason,. iDolud~g when the agenoyexceeds its 

... statutor;y.autbority,.the.court.sball.award.the party. bringing. the.action.thc.reasOnah1~.cxpcmscs.oL. 

litigation, including reasonable attorney's fees. S lLCS lOOllQ..55(c). 

18. Under the Ininois Administrative PrOcedure Act. "rule" means an agency 

statement of general' applicability that implements, applies, interprets, or prescribes law or 

policy. 5 ILCS 10011·70. 

19. An aetua1 controversy exists between Plaintiff and the Defendants,· and pursuant 

to Section 2·701 oft:be IlJinois Code of Civil Procedure (735 ILCS 512-701),this Court is vested 

with the power and responsibility to make a binding declaration of right, and to award Plaintiff 

such other and furthI.': relief as it may deem just and equitable. 

4 
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WHEREFORE, for the above and roregoing reasons, Plaintiff; qIICAGO COKE CO., 

INC., moves lhis Court to enter an order declaring that: 

a. IUinois EPA's purported administrative ruJe that "permanent shut-down" ofa fBcility 

defeats HRCs fur use 88 emission offsets is not autlrorized by federal or state law or 

regulation, and is unreasonably inconsistent with the actions of Illioois EPA in other 

matters involVing recognition 0 f emission reduction -credits. 

b. That, pursuant to Section 10-55 of the IUinois .Administrative Prooedure Act (5 ILCS 

100110.55), the Court award to Chicago Coke Co., Inc. the reasonable expemcs of 

this litigation, inoluding reasonable attorney's fees, incurred hi bringing-the present 

action for decJaratory .judgment, together with reasonable prejudgment _ and post

judgment .interest on aU sums due. 

Dated: Maroh 26, 2010 

Michael J. Maher- -
Erin E. Wright 
SWANSON, MARTIN & BELL, LLP 
330 North Wabash Avenue 
Suite 3300 
Chicago, Illinois 606] 'I 
(312) 321·9100 
Firm I.D. No. 29558 

Respectfully submitted, 

SWANSON, MARTIN & BEL~ LLP 

By. ..... __ ~~~~ ..... ~ .......... _ 

. , 
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VERIFICATION ' 

J, Simon BeeDlSterboer. have reviewed Plaintiff Chicago Coke Co., Inc.'s Verified 
._- .. ~~--- _ .... _. ,.- ~- - .. -.---.~ .. -

Complaint for Declaratory Judgment and Petition . for Common Law Writ of Certiorari, md stafc 

that such allegations mI'true and com:ct based on infonnation presently available to me. Under 

penalti08 as pr:ovid«l by law pursuant to Section 1-109 of the Code of Civil Proceduic, the 

statements in this Verification are true and accurate. 
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.101m 1. Kim, Bsq. 
Managing Attorney , 
Air ReaUJatory Unit 

,"\ I J l.) t.: 'J t ''', • \ J f .. '\ • J 

JtA'IHBRlNB'D;}D)GB 
E-md: i:hocIpO&c:Wrw.com 

AUSUIt 3,.2007 

llliDoiJ ~vironmental ProU:ction Agency 
1021 North GnndAvCDue Pat . 

,Peat Office Box 19276, MiiJ Code #21 
SpriniilcId, Dlinoil 62794-9276 

RB: CbioiJJo Cob Ca., Inc. 

Dear 'John: 

Emission Reduction Credit.. 
Our Fi!eNOzj CO&EiOOl 

, On J~y 11,2007, rqlmentativcs ofChi~ Coke Co.tIne. ("'CbfClp Cobjmctv.i&h 
rcpreaeotanves 'ofllio D.llDois Environtitental ProtectiClll Agl:Dt:y (the "Meeting") rcgardiDg the 
_pOtemiatfor_tbe~ule .. ofcertain,emiuion,reducdon.c:reditl,,(the!!BR.CI~.II.offaeG.to>~JlI«tQy a .. 
purchaser of the real property of Chicago Cob, Joca~ at 11400 South Burley AVlIDUo, O:1icago, 
illinois (the "Real Propcrtyj. The Illinois EPA cxpteascd ce:rtain COJ1CC111l1 with the trlDSICtion • 

. In particular, the nUnoia BPA bad CODCe1'J1!J with rc:spect to 35 III. Admin. Code § 203.303. We 
have reviewed the Illinois EPA's areas of C01UlI:Im and related docmues:rts. Our.findiDsa are 
discussed below. . 

'L ;gACKGiOUNP 

. Chicago Cob puroha!cd th.c Real Property in 2002. Chicago Cob aapUrcd the c:riJting 
Clean Air Act Pennit Program rCAAPPj permit (permit #96030032) UIOCiatcd with tho R.caJ 

. Property on J'iJ.ly J4.2(0). All appropriate fees h.aw bec:it paid and Chi.caio Coke ocm.tinueI to 
hold the valid CAAPP pcJ'!lIit. ChiczJO Coke app1ic:d for a oonatruotion pcmUt for a ,PIId-ilp 
rebuild ofibe facility on May 3, 2004. Construction Pcnnit No. 04010037 was issued to 
Chicago Coke on April 28, 2005 fur a pad-up rebuild of the &cillty (the .. Construction FemUr). 
Following issuance of tile permit, Chicago Coke secured conditional fiD.anc.in& and idc:t:lJ:i1ied 
prospective purchasers of cob. The Construetiou Permit eJqlired on Octobor 28, 2006. Chicago 
Coke and Chicago Clean Energy, LLC ("GeE") began ncgotiatiODll roprding a potcmtilll sale at 
the Real Property an~ certain m:ni8sion reduction credibJ ("BRCs., in mid-2006, and am cun:entllyi 

31 eo ROLAND AVINIlIE , POST OIl'FICII: BOX !577t5 .. SPRINC,.IELD, IU-INOISI tJ%'108.I5'T71!1 
Tt:I.IEJIIHOHI: 217·523..4;00 A FA~II,IIU: 217.!l2S"",Q48 
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in th~ process of ~g tbc Real Property ftom Chicago Coke to CCB. ,A! you am BWIU'C, 

ceE intcnd.l to consttuct a cOal paifi~on plant on the'Real Property. In addition to tbc RcaI 
,Property, Chica.lo Coke and COB WiIIb to trlDJfer ERe. from Cbicqo Coke to CCB for 1I8C ... 

o.ffscf! by CCE. Chicago Cob ID4 CCB have cmracd mto a Letter oflntcDtwherein CCE wiD 
, "pW"CbIlBcrS5.9 toni ofVOM BRCI, 1067 tom o(NO. ERCs, and 156.9 tons ofPMID BRCI (to 

offiiet omissions ofPMlo and AI aammgate for PMu) .. rcfcrot1CCd in AttachtneI1t 3 oftbo 
Construction Permit (the "A1tachtncnf'). ,It it our uadcrst:andlni that thcDJinoil BPA hal made a 
determination with rcpid to the accuracy ofthc emisSion totab listed'in the AUruihmcmt and will 
not I:'IWWt theie cmiaioJI totalI. ' 

II. SEC'I1QN 103.393 

The DlinoiIIIPA'. concem. with the UIO ofPMBRCs fi:om shutdoWDJOUI'CeII .. oftieu 
under the Stale '. New SOw:cc RcMcw ("NSR" RgUlations, PW1lU8I1t to the recent PM:,s 
nonattaimncnt d.eJiption, is ~ ~11 Section 203.303(b)(3) which ~ that offaeta: 

3) Must, in the cue ofaput Ilrutdowp ofl sOurce orm;nn1Mllt curtailment 
ofproductjqp or operiting hours, hayeOCClllJlld 'inc; April 24, 1979. or 
the Gate the area, iJ dainlwi I MMfteigmept atoI fwpollutaDt. 
wbichm!r is more mcept. and, until the United S1aIeI BImIommmtll. 
Prottotlon Aicmcy (USBP A) bas IP,PtOvcd 1be attainment dcmonmarioo 
and state tmdh:I; or m:vketiJig ndeI:fur rclcwant polJutant, the pl'OtlOfed 

,new or modified ~ 1QJ!Jt be • maJaq;ment for the shutdown or' 
gurta,ilgnt 

35 Dl. Admin. Code § 203.303. "(Emphasis addcd.) 

Section 203J03 iDcludc8 two acparato issuca: 1) the timiDI of any put shutdown; aDd, 
2) whetber mch shutdown cmIita my only be used as a replacemcm aoun:e for the shutdown. , 
We address tbcsc: issuca 8Cp1U1tdybclow. 

A. TIUg of the ShPtd99 

Aa stated above, Section 203.3D3 pr6vida that "in 1hc cue ofa pest shutdown ofa 
~ orpetmaneut Inll1aiJ.ment of Production or opcnting boUEl, have oecurred .-
APrU24, 1979. or tho date the area " 4esimwted a noDllttaimncp: am for tho pollutant. 
whichever ill morc reoent,~ •• IS Id. In the matt« at hand, Chicago Cob clearly did not "'.but 
down" before Aprll24, 1979. Thcrcforo, abe question iJ wbcdlcr Chicago Coke"shut downt

', 

before AprilS, 200S, the date tbatthe PMu nonatbdmnent designation became effective. Sa 70 
FR.19844. 
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Tho shutdown of a sou.rco is not defined in tho illinois Bnviroumeatal ProtootiOJl Act (the 
"Aof'), tho assooiated llJinoiJ enmmnentaLrogulationll, or in fcdcraJ rcguIatiODl reprdins now 
source review. Therefore, it it not completdy clear wbcm, or if; Chicago Cob bat "ihut down." 
Chicago Coke hoIdi an activo CAAPP Pennit. Chicago Coke', CAAPP fees are lIP to dIte,·and 
Chicago Cob timely appJiod for I nmewal of tho pm£. The permit alJow. the operation of 
coke OV011I, • byMProduct8 planj, a boiler, and coaJIcoke haadUq oporatioDl. The coke ovem, 
by-products plant, andboUer have DOl opemed since early 2002. 

However, it II clar dIat Cbic::aso Coke did not ",but down" in 2002 •. Again, ChiCl,.gO 
Coke applied ~r. acd obtained,tbe Construction PC!:I'IJlit for a pad-up rebuild ottbe facl1ity. 
During the hearing reaarding ~ Wrumce oftbe Constnwtioll Panriit, the DlinoiJ BP A stated 
U[t]bi5 faciJity is DOt c:oasU:fcn;d a DCW l711\ior 1OW1:C because the IOUl'CO WII not pcmanentJy shut 
down." Cbieso Coke CoJJJtructiog PemJjt 8m, Transcript at pB. S. abo llcsjNnsiysmesll 
SummatY for Public Oucstin and Gommmrt:s on the Constroctjon Permit AmUiCition 1ipm 
Chicago Coke Compapy at p24 ("'IhiJ IIOUl'CO is not considcMd a new major IOurce becaUie the 
source wu not pct'DWlCllldy abut down.") It!. at 31·32. The illinois EPA issued tho ConstructiOn 
Pcr.mit on April 28, 2005. 

, The' nimoil EPA could not have issued the: Comtroction Permit for I pad-up rebuild at 
Chicago Coke if Chicago Coke had been .. abut down" U of tho iuualll:e date oftbe ColJStrucdon 
Permit. 1M I11incill EPA wOuld noccs.wily haw considered Chicago Coke to bo a now 8OUJ'OO 
ADd to have permitted it accordirIgly. Therefore, for purposes ofNSRlPSD, tho lllinoil BPA it 
on record that Chicqo Cob did not "shut down" prior to April 28, 2005.1 S~ any potential 
shutdown ofCliiCigoCOke 0CCuired iflei' thO 'iiltethattbe ami iDClu.dingCliicaso'CQb Was 
,deI~.!e.~H:Q.~._~llo~att1IDm~~~ ~r.~M:z,,1,~_~~_ey~RC!~~~_~~_~ fin! . 
~ in Sectioo 203.303 il clearly latisfied. 

B. Replace.,. Soursp; 

, Section 203.303·also provides that "until the United States Enviromnental Protection 
Agency (''USEPA'~ has approved the attainment demonstratioo ami ~ 1mding or IIl8Ikcting 
rulca for the relevant pollutant, the prp,posd new or modified 10UlCY must be a replacement for 
the sbutdowu Qr gnrtajlmeut." 3S Dl. Admin. Code § 203.303. USEP A lwJ not appmved & PM2.! 
dcmODStration for illinois. However, the an:a SWlOlDldiog and includiDB Chicago Coke (the 
"Lake Calumet.An:aj was designated as a nonattainment area for PMIO in 1990. Ses 
MaiDtcmm" Plan for Particulate Matter 1* tIwn 10 Microm (fMIQ) for the Lake Calumet 
Modemte Nonottajnmpnt Area in Cook CountY. minoU (Draft), Dlinoill BP A, June 25. 2005. at 
p3 and S. "[USjEPA fully approved the Lake CalumctPM-IO IlODsttainmcut area SIP on 
July 14, 1999 (64 FR 37847). With this appnml. Illinoill bAd fulfilled all Clean Air Act 

I ItlWlt be oollld t1mt tb4I ConItructiot:t Pumit and a ~ ~ did DOt expire uritil October 28, 2006, 
and il ir libly IhIt au. Cob did DOt, IX' YIilI not, .... hut OO'Ml" for the pu:rposes aCNSRlPSD undllDlDCCima 
fullowin, that datc:. 
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requirement. fIlr,Part D plans for tile Lae Calumet moderate PM.l ODODIttajnmmt III'CL ,a . 
70 FR. 5~545. 55547. ThcLab calumet Area Wu rcdCIIignated as Winmentfor PMli) c1&divc 
November 21. 2005. S~ 7D'FR. 55545. In dilcusaing the rcdesipation and its cffi:cta 00 

NSRlPSD. the USEP A stated u wllows: 

Tbc requiremonts ofthc Part D-Naw Source Review (NSR) permitpropam wiD 
bcrepJacodbytboParte-:Preventiono'fSignifica.ntDetcrioration(psD),prDJI'IDl 
for M.\iar Dew 'lOO1'CCSot PM.JO QIJCCI tbc·arca~hu·bcco~rcdeaip.trd. BecauIe tho 
PSD program W'II dCl~pted to'the state ofIlliDois 011 PCtuuary 28, 1980, ad 
am.eaded on Novembet17~ 1981, it will become 1blIyeffective immodiate1ylP'JD 
rcdeIignation. However, because, this IIR!I ja included Within. the QAIm PM[2.SJ 
DoDAttainmMtareg. tho tl!QUimnOUts Oflhe Part DNS&permitwomm WfJH,JIO 
COtrtipuc! to apply to DOW ormodifieid soyrpeI' ofpartjcUlato matter. Wjth the 
exception lbst' PMr2SJ wiD now be the indicator for particuJato IDItt!:l rath;' tbpn 
~. . 

10 FR "545,5'547. (Empbasis added), 

In addition, the USBP A gcMrany allows States tD usc an existing PMIO m.ajor NB 
pcnni~i pl'Osnmt U an interim me&I111"a until a PMz,s program can be implemcmed. .'I'b= 
USBP A recently reiterated iiB position DD thia issue ad It:atcd: 

Our c.ummt. ~pennita.. Sta~to .~lCJ.l1Cllt B Pl4[19J ll00atminmcmt 
. major NSR ptOiflDl U a Imrogatc to addn:u tho requinmeniB of 

. '" .. ~ ..... _ .. _noD8ttaimncnt,majCl'.NSll,fa:.Ihe·P.MI2.5lNAAQS._A,State~uuDogakL...." ". 
major NSR pro8fllDl in PM[2-'] noaattainment areas may cOnsist of eitber tho 
impJemcmtati9D oftbc State's SIP~approvcd nonattairmu::nt major NSR ' 
proaram for PM[l OJ or implementation of. major NSRprosram for PM[lO] 
under IDe authority in 40 CPR Part 51, Appcpdix S • .Appendix S gcmn1ly 
applis where a State laco anonattainmmt major NSR prosnm covering a 
particular pollutant. " 

70 FR 65984, 66045. 

. DlinoiB bas a SlP-approved nonattaimncnt major NSR program for PMlo for the Lake 
Call1lWrt Area and the authority to ll5C the PMlo prognun for PMZJ ,PCl'IDittiog If this time. 
Punruant to the mdcsignation ofthc Lake Calumet An:a to attaiDlllCllt, the USEPA mandated that 
requirement! of tho Part D NSR permit pro,mm would continue to apply to new or modified ' 

l ALIo,'" ,lMralJy, 35 m . .A.cImi1. Oldo Put 203 (Provldlna JCDCW rcqulnlmcmI b'lItIW IOIJIOCIm providiDr 
IpOOifiWly that, "[i}n Illy 1IOIlltDiilllUmi a:ma. no pmCXIlhall CIUIO or &!law the 000IIruWm of I DOW'-.lor 
mtlOllll')' 1Ourt:e or IIII,j or modU1ealion thai J. major lOr tbc poUutmt for wbicb 1ho IUCa It doalJ;nlfod • . 
nonatuinmouUroa,cx.ceptu in complianco'Jrith thia Part for tbatpoUutInt.'? 35 DL AdmIn. Cod.t203.201. 
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sourocs of PM,.s. Therefore, NBRpermits for PMu inlJ/inou'wiJJ be JogaJlyJaauedp11rllJlllit to 
federal directive and, auida:nco imdt:i Dlinois'approvtxhttwnmeot demonstraticniotjPMu). 
Since any pcmtit re16ted to the'matter af hand will be issued under an approved .ttIinm., 
demonstratioll, tho rqjJaecmCtit RlQUirmuent of Section 203.303 is DOUppllcilfh,. here. 

C. AddlUoDiJIDfOrmatlop·lnardbag'RtDJ1cem"tSouI'Cll' 

Section 203j03 beoameefttlcti.ve onA.jiil 30, J993, imd wei "submitted to um A 011 

1une 21,1993" for~n'lijtincluiionfl1 the 'Sure I.tnPlementitionPIan. 59.F'R.48839, 
48840. The USBPAacCept~1'Ihe lquageucoDidstontwithdle'ret1erIlruJe. 

One month Jater,001Uly21,1993,USBPA issued a gtddmce docu.n1eat (luly21, 1993, 
M~ol'lDdum from '.Tohn S:'Seit;Director,tm.Jce of Air QaIlity, Plamiing and StlJlOank (MD-
10) regarding UIC otShutdown CreditsforOftieta rSCi1Z MemO''», wherein USBPA dtanpl 
iUposition with regariitO tbe .ofERCI from' IhUtdowns. PIior to tho seitz Memo,USBPA 
maintaiDed that 40CFIl § 51~ 1 6$(1)(3 )(iiXC)(2) required that "where a'State la! lIi'approved 
anainment demoDJtration, emisslom reductiDlll fromshutdoWDI or curtiilmeafl CIllDOt be used 
u new SOU%'CC ofrlca UJileutrull,ihutdown or cutta.ilmrmt 0CClll'I on or after tho date S'ne'W IO'W'CC 

permit application ia ' filed'" Sehz Memo a~ 1. HOWIWCI', "a coocem miaed it that becauJe 1ho . 
Clean Air A.ct Amel;dmentJ of 1990 ("1990 Amendments'') have created new 1CbedW:.1Or 
submitting attainment demOJlltratiCD, the axistiDg·NSR rules restri~, tilo use ofllO-Clllled 

, "prior abutdo'WD credita" may, be read lIS 1.lDJleCC8S8.rt1y IlindcrlDi • State!sabillty. to ciltlblilh a 
viable,ofliet blIlldl)g,pro.gram ,far; several;,yeam • ., It!, atJ. OSlmA.OVCDtuaijy,ccmawdecUbst" 
since attainmCIlt demoDltratiOlll wc::rc not oven due at the time, "StateI.hoUld be Iblo to, fOUow • 

. ". -during"thc.iDtcrim-pcriod·bctwc:ea,thc·p~.and,tho.date,wbc:D.BBA.ICI'Uo.approve, .. --or-.------_ ... -- ___ .. __ -_ 
disapprove III attainment demoDSb:ation that is due, tho ahutdown requircm.cDta applicable to 
areas with attainment d.em.onmations.n Id. at 1. The GuidaDco also allow, Sta'tils to ~ 
their own regulations ... in accordance with this policy." Seitz Memo at 2.. 

T.be:reaftcr, USBPA proposed major reform to the NSR nJles in 1996. &8 61 FR 38249. 
While the specific rule in question here has not bccm finalized, it is clear 1bat USBP A stands . 
behind the poaitiolll taken in the Seitz Memo. In the proposed NSR rcmxm,USBPA discuslOd . 
. tbc Guidance by stating that "the EPA took the position that such credits may be used .. oftietJ 
until the EPA acts to approve or disapprove an attainment demonatritioo that it due." 61' FR. 
38249, 383 I 3 (July 23, 1996). USBP A. a1ao stated that ''EPA is pl'OpOQing ,to adopttbe polletea 
reflected in the ltiJy21, 1993 policy statement as re~ry ohlmps. Tho BPA oontJiruea to 
adhere to its view in the July 31t 1993 polic), statcm.cat that the 1990 Amcndmcnp' provil~ 
for omne nonatWnmcnt 'an::a5 justifY UBe of prior shutdown IIDd curtailment cnxIim U offieil in 
Lbl' interim period befon: the EPA npproYCJ or disnpproves any rcqWrcd Ittalnnumf 
dcIllonstra1ion. The BP A bcllevea that the safeguards in the aew require:menlll of tbc 1990 
Am~cnfl provide adequate assurance ofprogt'll.S. toward attainmeot SO &:bat restrlctioDi on 
the use of prior shutdown or curtailment credits is not ncaessary." Id. Among 1be reuons II~ 
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for making 1110 chango to the shutdown ERC policy were that "EPA believeathc in~ period 
prior to approval or disapprovIiJ of attainmentdemCXlS1:mdonsforoZoDC!:1J1mattaimnom area will 
continue after the promulgation oftlUJ 1iDaJrule" and "Ireu may be dcliJDlkd as DCW.OzoDc 

llOIlIlttaimnent ueas in the fatt.m: that wiJl havcfutlm:: attsinmmlt dates,JDd ifiZrignated 
moderate or above will have 'futl.lM dates for IUbmiuion of an gttainmeotdemonBtration. If!. II! 
38312. 

1n~, Illinois' rule requires that onlYIqllaccmeot 1()tJfCCI.0ID UIO Ihutdown 
credits bOf'OI!' USBPA'bu ~ the appro~.t1ainmcmt dcmonst:rafioD. .' USBPA'baanot ' 
approved ID Dlinois PM2.lOl' S.br. ozone attainmmt danDllStraticm.Howmr,'1tIDd:iDa' USBPA 
guidancclDd'~ re~ pmrmblc diJcuuiOIl rogardingtbls iuue IDdicate 1bat tbe IUIeI 
applicable in IU'08I having C'IIiatingUSBPA appmvcx!' JftIinm.dem.oasUatfODlIhouJd apply 
UDQIUSBPA approves or diAppnwcslnY ncwly ~ atWmnCDt demouJtrati02l. Notibly. 
mas with exiatingUSBPA approved attainment demomtratiODSIl'O not ~ to ratrict the 
UBe of shutdown cmiits to replaccmcat SOUJ'COI. ,Furtbcr, &tab IIC allowed to interpret their own 
rulu hi aocordancc with tbe guidaw:c. UDdcttbe GWd.aace, 'lJliDoiJ may interpret Jm :rule, in tbo 
interim bOfo:rcUSBPAhas approved its aitBinmcDt dc:mODStratlaa, to read II it IUCh a 
demonstration bas been approved. We u.nderItad tblt the DJinois EPA bas in the put 
in~ its rulcs, ~ matters aucb II this, in a IlW1DCC' that dKt notrcstri.ct the UIO of shUtdown 
credits 'to replaoemmt sources. Therefore, shutdown EKCs may bet UHd by any app!opriatc 
source, not merely by rcplaccmeat I01II'CCa. ' 

,ill. ·5;YEAR'EXfIRA!RQN:PElUOD;l!ORERC. 

--. -, '''--M-you-are'a~-the-Act-and'roJated -Dlinoin-egulatiOl1l'do-oOt-spccificaDy'll'WI.dat.ctbat 
BRCa may only be 'generated from IbutdovmI that occurted within d.:I8 put five yam. However, 
it hai beeo indicated that' tho lllinoia BP A bas iUCh • policy. In the matter at bind, foro pmpoiC8 
ofNSRlPSD, Chicaso Cob could not have been flhut down before April 25, 2005, the date tIiat 
CoDBtrucaon,Permit was iIIued. 'l'hc:rcforc, the carlicat that any S-ycar expiration period ooUkI 
e:!ld would be April 28, 2q I O. 3 .. 

A brief review of the expiration period for otbel' states iDdicatca that established ERCI w 
good for 10 :rem in Penmrylvania, New JI:I.1ilSY. and MaaachuseC:ta; 7 years in Coloradoj '5 yoarII . 

in Texu, MichiptJ. and Washingtxmi and, do DOt expire in GcotiiL Each ofthc9c stat:s hal 
either a trading or an official bankinJlERC rccogoitioo p'rognun. '. 

'l'11m appears to be one federal guidaw::c documcct that bas addrcssad the expimion· 
i3suc directly. That suidanco dooumczrt statoa: 

11. Is there a time frame fur offset expiration? 

, However, It lI'h'kely thai ClIiCI.IPJ Cob cou!d oat be CDIIIidcm:d to be "Jhut down" durixIi the period !bat it.bcld 
the validly iuucd Conatnaction !'armit. 
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In icmcral,oftiolJ can continue to exist IS longu thO)' are ICCOlUIted far. in 
each IUbscquent eaUUiODI inventory. 'ThO)' expire if~,ItOuaed, ouelled 
upon, in iuUiDg .• permit fer a m,.jor lfItionary SOIDCO or ~Jor modiflcltioo 
in' a nnmitainmeru area, or IIrtI UIf:d in a demo.llBtrltion of RIIIOtIible1'lJrthcl' 
propl: 

'i1:te St!tO ~y include an ~iratiODdate in its SIP to eIIIUJO eiFective 
maDaP.JCDtoflhe o:&em. . For axample, TACB'II pl'OpOlCd baDkiua rUte 
wouIdrequiro eaCh indivichuilly buikedotfaet to expire ":yaiI.1.ftar tho dale 
tbereduCdon 0I.'lCUl'I. ifitis'Dotuaed. The nile Wsoprovidcltbat a pardGWar 
. banlcDdreduCtfonwill depl'1:lCiatc' by 3% each year th.t: it l'CIDIins in the baDk. . 
EPA inupPorliw oftbc IAlroarn Texu hal tabninimproposed banki. 
nile to limit tI:m lifetime,.of the oflictund to allow for III IDIl1J.I1 deprociation. 

Stanley Me1'burg. Dirootor, Air,Peaticidca and Texica Division (6Th IutMm QvkIen9&:! 
OUN'OW'SQUIliAR$iOWfNSRl QuestiOns Raised iDLeq:crs Dg1:od ~·911lMf24. 
.l.22a. Novem'bcr 19, 1992.' 

Therefore, the it appmutJ)' DO absolute tb:ne limit or Ipecific expiration period !or . 
generatln.c or uaing. ERCL PID1her, Iinoe lWnois does DOt iJiolude my timebme in ttl SIP, it 
necdnot uaeDW}'IW8, or anyothertimC,.limitatiOD whclldeC:rminiDi wb«ber Il1BJitC 

.. gmteratcd,froDtuhutdoWD~ expire •. Howcvcr"cven,j£tbo,·nIinoitJmA.lhould,dctamh~, tbat 
a S-)"!* expiration period. mustbo adhered to, the BRCs at ieRe bere ~ DOt pm::r:ated:&om a 

··.-.llhI1tdoWD.fhat.occunod:mOJl'.tban·.five·yem·ago;--·--··-·-.··.···----... ~~---··-.-.. --.--..... . 

. IV. USE QF CHICAGO COKE'S EMISSIONS IN AN A'ITMNMENT PLAN DR FOB 
m 
There ~ not appeIi- to be any federal guidance regarding th.e UIO ofpropetly pmmitted 

emiiiiOni :from·a aourcethal: Ii DOt cummtlyoperatlng for the pmposcs of an attainment plan or 
for reasonable fi.irtbet progn:m. However, there is guidance rcjaniine ahutdoWDI dmt mar 
properJy be used duriDs tho n:dcsignatiOD of an area to attainment. While we ~ that such 
gnidani::c ill, not directly DD point, the goal of any attaimncn.t plan or any demonstratioo of 
reasonable furlher progrcg iI to 'CDJUre that I specific gcographic area is moving toward an 
eventual rcdeaJgnstion of IIUCb ~ to attainment. In met, the "term 'rcaIOnable fUrtbcr ptOJRISS' 
mOans sUch aruma.! inoremartaJ. reductions in c:m.iMiollS of the relevant air pollutant as arc 
required by this part or may reaaooably be required by the AdminiBUator for the PUlPOA9 of 
!3W1lini attNnincnt of the applicable national ambient sJr quality atI:ndard by thll applicable 
datil." 42 uses § 7501. (.Emphasis added.) 
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Rodcsjgnatioa is acbioved as a reBpOnsD to a request for rcdeaignation. Permanent and 
enforceablo em.issi0Dl reductiondtom ihutdown sources 1llII be included in IlWih. . 
rcdeslgnation request HowCM'I', "[e]miBIion redu.otiODl. fi'om 8Olll'CZ shutdowm can btl 
coDBidcrcd pcmnanent and enforceable to the extent that thosluhutdoWDJ have bcCID .rc1Jocted in 
the SIP and alfappllcablo pcmUti havo been modIfied aeeordh:!gly." 67FR 36124, 36129-
36130. 

Friel, a-SIP must include 4Oenforceablo'~lion ·1imicadonJ-aud other: OOntroJIDCIIIlIl"CII, 
means, or teclmiques ... " 42 USCS f 7410. In the naatter at hmd, anyemiuiooleductiODltUt 
tM ruinoiJ EPA bcJicvel may have -oc:oumd It Cbicago Cob are noc pcItJ'lJIMIlt or .wn:eabJa. 
Chicaao Coke 'maintaiDs itl CMPP permit. Chicago Coke co1i1d opera1e iUl, pllat, partieuJarly 
its boiJer, at·any timo. 1'hcittefore, any reductions that tho llliDoiJ BP A mayoJlim for a abutdown 
of any lou.t'CC that &tiD hold! an active pcrinit would not be applicable toward ndesigPltion of .. 
I1Cl.1l8tD1imnent area. 

V. 2005 INVENTORY 

The 2005 cmiJsions invcutory indicat:a Chat Chicago Coke hiu:f minimaJ emiaimu of . 
YOM and II few tol1l of c:miasiouI ofPMlPMlIil»Mu, but DO otbel:' caii"liOlll. At. dW::u&1ICd at 
the Meet:in& it Ii our underltanding that tile 2005 invmtory ",fleets "actual" emiJaioraa fi:om the 
year2005. A recont federal guidance documcmt indioatel that sCa may be goncrated by I 
sOurce when the UIlI:Icrlying cmiUWDI arc no 10npr in the ~ cmissiODJ invClltory •. In 1be 
maUcr addtcascd by the guidance, a facility dmt dOwn a unit·bcfora a cerWn NESHAP WIll 

bnplcmcnk4 The sourCe n:qucstCd cn:dit'fottbc 'fti1lamount dftbe aCtual· eaJiAiOOlliomtbc 
unit ra1ber than the III110Wlf of cmiaions that would have 00CW1'Cd Jfthe uait had _ doWlI aft:r 
iJiO-implementaifon of"11iiNESHAP.··SiijiIleilROihblitiofRegion-V-Btated "SOnooa"PlOiibJF·- . 
Packaging (800000) shutdown im Tower 7 coating liD~ in 2005, rcsultinr .in aD cstin1ated < 

cmiuioD n:duotion ofS01 tons per )'t:ar of volatile organic compounda (primarily Tolueno). It u 
our lIIidcnltancimg that the Tower 7 coating line hu been pemumQDt}y abut down and mnc)yed 
from the emissions inyotltOly 115 a 1I01Il'Ce of emissioDi U the Soaooo flcility." Lotter from 
Stq>hCIII RothbJatt, Director. Air and R..adiation Division, to Mr. Paul Dubcnctzky, AllsiltBnt 
COmmissioner, Office of Air Quality, Indiana Department ofBnviro.nmcntaI Mwicmont. 
February 14, 2006. . 

There, even though tho unit had been removed from tho emiuioDJ inv=tory, 
Mr. Rothblatt stated. "we find that all ofthc actual emiMSiOD rcda.otiODS should bo lvailablo and 
creditable becAuse the reductions resulting from the ahutdoWIl·ofthe Tower 7 coating line were 
not 'required by the Act'." Id. Thorcfo~ evcmlbough the 2005 Dlinois<invCllWry doCI not 
include cmiasions for many of Chicago Cob's emission units, the lack of cmioioniJ in the 
inventory should not be an impediment to Chlcago Coke's abiIilyto geu.CDte BRC •• 
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John J .. Kim..-Esq. 
August 3, 2007 
,~~,9 

VL com;LUSlOl! 

The DIiDoil BPAhu recQpized tbatCbicaso Coke'bad not mot down u of 
April 28,2005. SinceCbi~ 'COb didoot Shut down heforo, tbD Cbicqo Ar& wu dcliptcd 
BlBMDlttj1nmCDt InIIfaraqy pOllutant; thcfint ~ ofSClCtion,203.303 ilfDawliclblo. -'Ibe 
second cJawe ofSection:203;303.iuJao iDWlPUcab16 becawra dlo USBPA hal approved the 
Bttainment·deo:tonslratioD under Wbiclt]lermittio, in-dJcmatfm' at' IwHlwiWbcnccomplilhed. 
pUrtlicr~rsaooon203;3-03wu.~8ited tXI c:on;IpWWidifiiieiifmtr:ntiODi-WtiiCli'bavoiiDcc 
becnaltcred byfeOcmilgU.idaJK:c'arId.:bynilc.ai.icaSOCOJa:.bu an active CAAPPpoimit. "Tbo 
minoiaEPA continua iDbill ChicqoCob fottfitJe'V feei and Cti1~'Cob condmlCll.topay 
such feel. Any UIC of the eaiialioDl of tliIc;qo Cobler an'ltc8inmeDt demoIutndionor tbr 
RFPwould not be penntnent or CDfatceSlJJe 10 lq;u ChicagO COb maintaioJ,~ CAAPP 
pmnit. For these reuODl, aDd for'lhe reuoDI disawed hmiD. aDcago Cob'reapecttblly 

. requests 1hat the Dlinoi. EPA aCknowledge ita ability to cream BRCs bued on the potcdial 
shutdown of ita fici1ity. .AJ you 1ft! a~ thii matter mvolves aeveral1m1.lal:rti0Zll. A timely 
reIIpOnao would be pady appreciatod. , 

~. 
Katiio:ri.Dcs D. Hodge 

KDH:OWN:ha4 _______ ._ .. ______ _ 
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KAnmmN&Ot:fiODGE 
: n.MdI! ·.II:bcX:I,e@hlti;IawoCOm 

YlAELlQfRONlCMAIL· 
(Original' via U~S. Mail) 

lohn 1. Kim, Esq. 
ManaainaAUomoy 
Air RcgiIlatory Unit 
D.linois Environmental. Protection Agency 
J 021 Nol1h Grand Avenue East 
~ostOffice Box 19276, Mail Code #21 . 
Sprintfjeld, Illinois 6278+9276 

July 18, 2008 

RB: EnlissiolU Reduction Credits 
Chicago Cqb Co., Inc 
Facility 1.0. No. 031600 AMC 
QurFile'No, -'CQK8f®1 

... _ .. - ..... - . -DeifICiM:··-··----.~.--:-... --_. _ .. _ .... .-.-_ .............. __ .. 

This letter is to follow up on our prior discuasions rep:ding the above-referCDCed matter. 
By way of background; in mid·2006, Chicago Coke Co., lac. ("Chicago Coke,? began 
negotiations with Chicago Clean Energy. LLC ("CCE,,) regardins the transfer of emission 
rcduetion credits C'ERCs") to be used as~ODJ offsC,ts.for a project under development by 
CCE. CCE intends to construat a coal gasification plant to bo located at 11400 South Burley 
A venue, Cwcaao, illinois. the site of the Chicago Cob facility. Chicago Coke and CCB. entered 
into a Letter of Intent wherein CCB win pmchUc 55.9 tons ofVOM BRCs, 1067 tons ofNOx 
BRCs, and 156,9 tOD5 of PMIO ERes (to offset emissions ofPMlO IIIJd as a s~ptc for PM~5); 
all ba.sed upon the emissions ba!e1inc c:stablisbcd by lhe Illinois :Environmental Protection 
Agency ("Dlinois BP A") in the construction permit issued to· Chicago Coke for the pad-up 
rebuild of1he coke battery on April 28, 2005. 

A!J you may n:CaJl, we met with you and other 11I inois' EPA rcprcscnUltivc:s, &s wcll as 
,CCE reprcs.entative5r on June I, 2007 to discuss the contemplated CCE projc:ct. At that time, the 
minols EPA indicated that it would be wilUng to coruider recogrJtion oftbe Chicago Coke 
ERCs for lise by CCE. Thereafter, in a meeting between Chicago Coke and UJinois BPA (but not 
CCE) on July 11, 2007, the lllinois EPA expressed ce11ain concerns with teCOgnition of the 

. . 
31"0 ROUND AVIi:NUIi: 1 PeaT OI"FICa: BOX il77e , SI"UNOl'"llEl..II, (WNOI. aZ701-877C5 

TELEPHONE .:u 7-1S23·AIiIOO • , FACSIMILE 217-e2 ..... IMB 
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JohnJ. Kim. Esq. 
July 18,2008 
Page 2 

ERCII. By letter dated August 3, 2007, we addrcsscxi all theso concerns and asked that the 
IlJinoia EPA acknowledge it! ability to r~ ERe, based aD the potential shutdown of tho 
ChlcaaoCoke facility. (A COP), of my August 3, 2007 letter is attacbed.) As you know, 
subsequent to that me:eting, you informed 111 during a telepbo~ coDvemadOIJ that, 
notwithstanding the infol'l'D8lion provided in our letter of Augult 3, 2007, the Dlinois EPA "JJ not 
Inclined to recognlze these eniission "",uction credJ1S." 

Thereafter .. atan im~mptu meetir)ghe1d on Jan'llAJ'Y )7, 2008, BW'WI CbiefLaure1 . 
Kroack stated that the Illinois EP A·would not recogirize the EkCs.because ''the Ag.,y his 
. always had a policy Ibat BROs may only be gclUI1'Idedfrom sbutdowns thai occurred within the 
past five years." In responso,· r reiterated the fact that the facility could not me been shut down 
before April 28. 200S, which wu· the date of tile comtruction permit for the pad-up rebuild of the 

. coke battery, so there would be no violation of the so..caJled "fiw-,,::ar policy." (Sec my 
August 3, 2007 letter (or more details.) In addition, I expressed· my concern regardinB the 
arbitrary nature of this determination since it was based, not on law or reauIatioll, hut upon B 
mistaken understanding regarding prior Jl1inois SPA "policy," After somo discusai.on, Ms. 
K.ro£k agreed. that 3hc would be willing to reconsider her dt:termination in thiJ matter if 
presented ~th information demonstratil1B that DIinoill EPA Iw m:osnizcd SRCa.from 
shutdowns in pennil(,) issued JJIOI'e than five years beyond the shutdown (that generated the . 
credits). Julie Armitage and Chris Romaine also were present at the Januaxy 17,2008 meeting. 

AI we have discwssed, a reView of pcmrlts i3SUCd by !:be Illinois EPA that contain 
requircmenufor "dffsets,'~ andcof reJatcd·documcncs, obtained· from Burcauof Airrccords, rcvcaJ 
that minois EPA bU, in fact, recognized BRes from shutdowns in pCrmits issued more than five 
ywfoeyoJio·tne ShUiiioWrii:· "Pl_ see-~caCtiftlilifIetteriWilitimrproVi~frIiStof"·- . 
pennies issued by nlinols EPA that include requirements for emission offsets. Also shown on 
this tabJe is information conccming the bUes for the offBetB and the dates of shutdowm (where 
that information is available). In particular. you will sec that nlinois EPA ha recognized £RCs 
from'a shutdown at Viskase's Bedford Park facility that occurred in Septembc:r'. 1998 in several 
pcnnits. all of which were issued more than five years beyond September, 1998. i.e., August 24, 
2005 (Air Products), AUiUSt .24,2005 (ExxonMobU), and AUiUSt 4. 2004 (SeA TIssue North 
AmcriCll). In addition, you will IICC that Dlinois EPA recognized BRCs from a shutdown at Sara 
Lee's Aurora facility (fonncrly owned. and operated by Metz: Baking Company) that accW1"Cd in 
1996; this recognition was made in a permit iSllUCd to ExxonMobiJ on August 19, 2003. 

. . 
These pennits demonstrate that the illinois EPA does not have a policy that ERCa may 

only be generated from shutdowu that occurrc;d within the past five years. Moreover. these 
pennits demonstrate that the Donais EPA'! initial determination to deny I'CCQgnition of the 
Chicago Coke ERCs is arbitrary, capricious, and without authority. Thus, in accordance with 
Ms. Kroac.k's commitment in our January 17,2008 meeting, J understand that the Illinois EPA 
will be roconsidering this determination. As you may know, CCE·intcnds to submit its 
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lohn J. Kim, Esq. 
July 18, 2008 
Page~3 

application for a coruJttUCUon permit for ita coal. gasification plant in the very future. So, your 
timely respoD!C would be grcat1y appreciated.Ple.ue feel free to contact me with any questions. 

. KDH:lji 
IIttaclunenb 

Sj~ 

Katbcrine n.Madic 

pc: Mr. SimonBeematerboer (via U.S. Mail; w/attachmCllt3) 
Mr. Alan Beensterbocr (via U.s. Mail; w/attechmtnts) 

COKB:OOIiCordJoim J. Xlm LIr2-BRCI 
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V1A ELECTRONIC MAIL 
(Oriainal via U.S" Mall) 

lOhn I. Kim. Esq. 
Cbief'LepJ COW1Ie1-

, " : ".-- ---.. -" . 

uTHmuNs'o. HODGB 
BomILI:'~~ 

Illinois "Environmental ProtectiOll Agency 
102 1 Nol1h Omnd Avenue But ' 
Post OfflceBox 19276, Mail Code #21 . 
SprinJfltkl. lllinols 6~7u.9276 

. RE: Emissions Reduction Credits 
Qlticgo C.(:'q",J~ 
Facility 1.0. No. 03"1600 AMC 

.... " h.-.----,.-.:..-------Qw:filc;.No. -.comPO! h 

DcarJohn: 

. This letter is to folfow up on our discussicms nprdisi the ~leiinlaGectJl1lllll:r. AI 
you know. on bebaltotChicqo Colee Co •• Inc. ("'Chicqo Cob,:,). I line 1DIIde ..... ftlqIICIts 
to !he IHinois Environmental Protection Agency ("IHinois EPA,,) forrccopitioo tbIt certaiD 
Emission Reduction Credlts ("ERC,,,) held·by Chicaao Coke are IVailible for 1IIe II embsioo 
of&cts for the permitting of IllIVor rww 3OUl1::CS andIOI' m¥x:1I'iedifiatioas ill die: C'.WI:Ito .....,.. 
My prior com=spondcnce to you in this matter is ar:tacbed ad illCOlpOt"lt*d bema by ftiMeuce. 

Tb.e lliinols EPA bu mused to m:ogni2.e that the BRCs held by Chicaao CGte'uc 
available for use u Omiuion ~ citing orally to various (alapplnllldy cIurIiinI) fIIIKJM, 

. none of whJch reasons am SlJppQItcd by Jaw mor rquJatioa. PfeaIo toe tbelllMlCJlld ..... , 
dated August 3,2007. wbich ~ the initial conccms IJticuIate4 bY the IIliaoif EPA. lad 
the anac:bcd letter, dated Jw,. 13, 2008. which Iddrcssed the IWaoiJ EPA 'a IP)JII'tIIt fCII8D .. 

this time, i.e •• ita mlsaken nill:anco upon tbC lKH)8]ied "fi~yeII' polky." Motoowr, ""my 
~ that ~tativa of the nJiDois EPA have IDIde ~ OD:~ . 
~, to potential buyers of tilt' ERc" held by Chicago Cote.1bat theIe BIte" IfO • 

31110 ROU.tlD AV.HIII: J. POaT 0l"1",e:. BOX S'Tf15 1 .... ltI_I.UI. ILLINCI'. GZ~I 

TEU;fflOHi 217-!2a-.tgQO ;. FACSINll.r 2 r 7-523-41i1"4:8 I. WWW,UODATTORNI'I'I.CON· 
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John J. Kim. Esq. 
January 15.2010 
Page 2 

available for use as emission oftiets. Finally, the Illinois EPA bas not provided any written 
mJpOJUJe to Chicago Coke in this matter. 

Based upon alJ Of the abo1le, by this letter,· 1 un reqlJe!:ltioa tbIt the llliDoit EPA ..... 
final decision, in writms. respondiIJg to. my reqLJeSlfor lCCOauidoa tbIt certiiD BItCs beJel by 
Oticqo Cob me iwlilible,foruac u,emiSsioD om.e. for ~!pemliitina o£Jmijor:JIIW ~ 

. aodIor ~ modifications intbc-Chicaacr"-Since my iDi1iih~queR·w.nu&nlll.ly tbNe 
YCIl'I.,o. r would lJ:'IIRCiate JIftJIDPt action by tho DJiDei. EPA 10 isIue the requested fiDaI 
decision. Please feeJ tree to cOatact mo If yo Ii have any queitioaa. 

KDH:amb 
attachments 

Sl~ 
Katbi:ri.ne D. Hodge 

pc: Mr. SImon hmuterboer (v.i. U.S. Mail: w/alfIICbments) 
Mr. Alan Beem.sterboer (via U.S. Mail; wI~) 

COKB:OO IJCorriJailn J. KIm La3 - eRe:. 

Electronic Filing - Received, Clerk's Office, 08/17/2012



EXHIBIT 0 

Electronic Filing - Received, Clerk's Office, 08/17/2012



t. 

. , 

" 

'LLINOIS ENVIRONMENTAL 'PROTECTION AGENCY 
10ZI NDrlh Grand AV6!nul' Easl, P,D; Bo~ 'Ii:!;'/). Sprlnllflp./d, IHin()l~ (J'17I/4.II.l7h. (217) 782,1H:.!'J 

I.llIIe, ~, lh(1mp~an{~t'fIh!r. f(lO ",l'~l,R,.lfIliolph. 5U1w 11.'IIl"! Chk~~o." hflfJlll ,,( J 12) 11 I <I.hlJ2h 

(217) ·782·5544 
(217) 782·9143 (roD) 

February 22, 2010 

Katherine D. Hodge 
'Hooge-r>wycr ii'Driver 
3 [SO'Roland AYCRUt 

P.0:Box5n~ 
Springfield. TlIinois 62705 

PAT QUINN, (jtlVFKNOR DoUGLAS P. Scon, DIK£CTt.J1! 

Re: Chicago Coke Co •• Inc. 
Emission Reduction Credits 

Dear Kathy: 

ThaW; you for your letter dated J~iwy 15, 20~ O. You asked thIt the Winojs EnviromnentaJ, 
PI;otection Agency ("DIiDois EPA,,) respond .. to our final dcIc.iIion 01) whetbcr certain Bmilllion 
Reduction Credits ("ERCs) claimed by Chicago Coke Co., Inc. ,("'Chicago Coke',. are available 
for u.ae II emiuion offsets for the permitting of major D~ soun:os and/or major modifications in 
the Chi~ area. . . 

" Based on a discussion I had with Laurel KrolICk, BIU'eI1I, Chief for abe nlinoil BP A '. Bureau of' 
--AIr~Tcan Confirm-for you ~tiiariheIlliiiOi8' EPAi,ftjuf~'ODiiiiS'iiilueremeJmc-tJi'iWiieBs ' 

was prcvioualy cnnveyed, to you. That is, the minois BP A docs not find that the BRGs claimed 
are available as off sell, since it is OUf:position that rhe Chicago Coko facility is permanently 
shutdown. Pursuant to applicable federal guidance, the fiRCs am IhllS not 'available far use sa ' 
you described. . 

r hope this mii.kes clear Ihe IlJinois EPA's position 00 tm9 issue. l(not, or if you have any further 
questions, please do not he.ai~ to contact me. Thank you. ' 

bd<ioIoI. "lONI, MIin k.. aocklonI, II. fttlDJ -(11$1 tI1.71toO 0. rill .... "11 W.'- 51. Dtt ........ ,. 1001. -1147i It+4CIIIO 
, """,J'.H5S,$WI,fWI<\" 6012l'lMn_Jlll ...... ~ISN. UriwnbSl. ~K.lftU-IJOII").S4Q 

_"UoIiI-~i"XIN, ~y.\j,,.. ... ",._ptl9) .. J.546J ~.Jll! s'RlV51. ~1l6l1lJP.1lf712""5Im 

C ........ ~;~ SIiooI. CDIinI ..... J/. W)' '1."1 ~SlJo w.Iooo. 2JOf W. Moiro SI., s.iIo II" MnlII.IHlmIo {'"' "J.nOO 
. :: l"'nNrlunMh"W'lP"f 
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